CREW citizens for responsibility
and ethics in washington

August 28, 2012
By Facsimile: (202-586-7851) and First-Class Mail

Gregory H. Friedman

Inspector General

U.S. Department of Energy

1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Inspector General Friedman:

Citizens for Responsibility and Ethics in Washington (CREW) respectfully requests that
you investigate whether employees of the U.S. Department of Energy (DOE) are purposefully
using private email accounts for official business to shield their contents from public view and
avoid having their emails captured by the agency’s record keeping system. CREW also requests
that you determine the extent to which Energy Secretary Steven Chu and other top agency
officials have knowingly allowed this practice.

On August 14, 2012, the Washington Post reported Jonathan Silver, the former head of
DOE’s clean-energy loan program, warned one of his staff, Morgan Wright, not to include
personal email addresses in official correspondence to prevent them from being “‘subpoenable.
Carol D. Leonnig and Joe Stephens, Energy Dept. Loan Chief Warned Staff That Personal E-
Mail Could Be Subpoenaed, Washington Post, August 14, 2012 (attached as Exhibit A) (quoting
August 21, 2011 email from Jonathan Silver). This article was based, in part, on documents
obtained by the House of Representatives Committee on Oversight and Government Reform as
part of its oversight of DOE’s 1705 Loan Guarantee Program. Those documents, a small number
of which have been released by the Oversight Committee (attached as Exhibit B), reveal this is
by no means the only instance in which a DOE official used a personal email account to
communicate official agency business. For example, Mr. Silver sent another email on September
16, 2011, from a non-governmental email address to the non-governmental email address of
DOE Chief of Staff Brandon Hurlbut, discussing the loan program. In that email Mr. Silver
expressly asked whether Deputy Chief of Staff Jeff Navin had a private email address. The
answer apparently was yes, as the documents released by the Oversight Committee include an
email from Mr. Silver dated five days later from his private email address to the private email
addresses of both Mr. Hurlbut and Mr. Navin discussing pending DOE business. According to
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the Oversight Committee, “at least fourteen DOE officials used non-government accounts to
communicate about the loan guarantee program and other public business.”!

The Federal Records Act (FRA) requires each agency head to “make and preserve records
containing adequate and proper documentation of the organization, functions, policies, decisions,
procedures, and essential transactions of the agency . ..” 44 U.S.C. § 3101. Further, the FRA
places an affirmative duty on each agency head to implement the Act’s standards and guidelines
for the retention of federal records. Specifically, each agency head must maintain an active
records management program that provides for effective controls over the creation and use of
federal records, and that ensures application of the Archivist’s standards and procedures for
preserving federal records. Id. at § 3102. Agency heads also are required to establish safeguards
against the removal or loss of records the agency determines are necessary. Id. at § 3105.

The National Archives and Records Administration (NARA) has issued implementing
regulations that, among other things, delineate additional requirements for agencies in managing
their electronic mail records. See 36 C.F.R. § 1236.22.2 Those regulations specify:

Agencies that allow employees to send and receive official
electronic mail messages using a system not operated by the
agency must ensure that Federal records sent or received on
such systems are preserved in the appropriate agency record-
keeping system.

36 C.F.R. § 1236.22(b).

As the documents obtained by the Oversight Committee demonstrate, DOE employees
are knowingly using electronic mail systems not operated by the agency. The context of the
emails implies they are doing so to shield their communications from public view and
congressional access, knowing that the use of private email accounts prevents their messages
from being preserved in the agency’s record keeping system. The fact that high-level DOE
officials have engaged in this conduct raises a serious question of the extent to which DOE
management is not only complicit in this practice, but actively encourages it.

' Letter from Darrell Issa, Chairman, Oversight Committee, Jim Jordan, Chairman,
Subcommittee on Regulatory Affairs, and Trey Gowdy, Chairman, Subcommittee on Health
Care, District of Columbia, Census and the National Archives to Secretary Steven Chu, August
14, 2012 (attached as Exhibit C).

? The FRA requires agencies to comply with NARA’s records management regulations.
See 44 U.S.C. §3102(3).
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Your office plays a critical role in ensuring DOE and its employees comply fully with all
their legal obligations. Without access to all agency records, including emails generated by
agency employees while performing agency functions, your office is stymied in its ability to
investigate fully all charges brought to it. Similarly, Congress and outside watchdog groups like
CREW are also impeded in their efforts to bring more accountability to DOE.

CREW therefore respectfully requests that you immediately open an investigation into
these issues and also take steps to ensure that, on an ongoing basis, all emails sent or received by
DOE employees in the course of their employment, whether or not through the use of agency
email accounts, are preserved.

Thank you for your attention to this important matter.

Sincerely,

Melanie Sloan
Executive Director

Enclosures

cc: Secretary Steven Chu
Gary Stern, General Counsel, NARA
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The Washington Post

Back to previous page

Add atablet.

Energy Dept. loan chief warned staft that
personal e-mail could be subpoenaed

By Carol D. Leonnig and Joe Stephens, Published: August 14

The former head of the Obama administration’s controversial clean-energy loan program warned a staff
member last year not to include personal e-mail addresses in official correspondence, to prevent the
personal accounts from being subpoenaed, documents show.

Jonathan Silver, a political appointee who oversaw the Energy Department’s $38 billion program, sent
the warning days before a centerpiece of the program — solar-panel maker Solyndra — declared
bankruptcy, pushing a congressional investigation into high gear.

“Don’t ever send an email on doe email with a personal email addresses,” Silver wrote Aug. 21, 2011,
from his personal account to a program official’s private Gmail account. “That makes them
subpoenable.”

The House Committee on Oversight and Government Reform wrote a letter to Energy Secretary Steven
Chu on Tuesday, charging that he and Silver appear to have given “inaccurate” or “misleading”
testimony to Congress about their handling of the loan program. Silver had testified that no one in the
department used personal e-mails to conceal internal discussions about the program.

Silver repeatedly communicated about internal and sensitive loan decisions via his personal e-mail, the
newly released records show, and more than a dozen other Energy Department staff members used their
personal e-mail to discuss decisions involving taxpayer-funded loans as well. The Washington Post

http://www.washingtonpost.com/politics/energy-department-loan-program-staffers-were-w... 8/27/2012
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received the e-mails from Republican investigators on the committee.

“The frequent use of non-government e-mail accounts and the contents of e-mails leaves little doubt that
DOE officials participated in an intentional effort to shield their communications from legal scrutiny and
the public,” committee Chairman Darrell Issa (R-Calif.) and subcommittee Chairmen Jim Jordan (R-
Ohio) and Trey Gowdy (R-S.C.) wrote to Chu.

Silver said Tuesday that he did not mean to avoid congressional scrutiny. “I intended to advise my DOE
colleagues to use their official email for official purposes and personal email for personal purposes,” he
said in a statement. “It was never my intention to avoid the requirements of the Federal Records Act.”

Silver’s warning came as he and senior White House officials were desperately negotiating with
Solyndra investors to try to keep the company alive. The government had backed Solyndra’s panel-
manufacturing facility in Fremont, Calif., with a $535 million government loan, and one of its leading
investors was the family foundation and equity firm of George Kaiser, a top Obama donor.

The Energy Department voluntarily provided the e-mails to the House oversight panel last week,
department spokesman Damien LaVera said. He said that the department treated personal e-mail threads
as official records in the “rare cases” in which officials had used them to discuss government business
and charged that the committee had cherry-picked individual e-mails to “misrepresent the facts.”

“Nothing in these e-mails or in any of the 950,000 pages of documents we have voluntarily provided to
Congress demonstrates anything except what we have consistently said from day one,” LaVera said.

The loan program has become a major issue in this year’s presidential campaign, with Republicans
accusing the administration of wasting taxpayer money and backing projects that benefited Obama
donors. The White House and Chu have repeatedly asserted that the Energy Department staff made all
loan decisions based on merit, without regard to politics or donors.

In the new e-mails, Silver cited political considerations in pressing for the administration to approve at
least one loan applicant.

Silver wrote on June 12, 2011, to David Lane, counsel to White House Chief of Staff Bill Daley, arguing
that approving a loan to a solar-generation facility called Project Amp would help Obama politically.

Project Amp then planned to buy from Solyndra, which investors hoped would help the struggling solar-
panel maker.

“Why are the most senior people in the Administration worrying about a $200 million deal? Don’t we
have bigger problems?” Silver wrote. “Obama will look like a hero if we do this to a constituency that is
now worried about him.”

Silver dismissed the possibility of political interference in testimony last year before a congressional
oversight committee. He said that “certainly nobody that I am aware of in the loan program even knew
who the individuals were who had invested, either directly or indirectly, into these companies.”

But in August 2011, Silver left a voice-mail message asking to speak with Kaiser, records released

earlier show. Silver also exchanged e-mails with staff members about Kaiser and other investors, and the
status of talks to get the investors to provide more cash for the company to continue operating.

http://www.washingtonpost.com/politics/energy-department-loan-program-staffers-were-w... 8/27/2012
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E-mails show that Kaiser declined to return Silver’s call.

Silver said in a statement that in his testimony he meant loan officers did not know whether investors
were donors.

Kimberly Kindy contributed to this report.
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Jonathan Sllver

From: Morgan Wright @gmall.com)

Sentt  Sunday, August 27, 2011 1:41 PM

ot ]onathanunet

Subject; Re;

Ok, She requested X do so since she left her blackbetty at the office.

On Aung 21,2011 1:31 PM, "Jonathan Silver" <Jmmhm> wrote!
- > Don' evet send an emall on dos emall with private emal sed, That makes them
supoennble,
> Jonathan Sliver

> .
> oell: 202 309
> |gn_gmgg‘mm

11/21/2011

JMS-002390



Guell - (no subjeot)

Cammall
tyGaogle

Page 1 of |

Brandon Hurlbut —@gma_ll.cow

(no suhbject)

1 message

Jonathan Sliver <Jo not>
Raply-To; jonathan G
To: Brandon Hurlbut grall.com>

Does Navin have a private emali?

New Idea; how about ilsten,
. exegule congresslonal intent,

Johathan Sliver

cell:
e W

Sun, Sep 18, 2011 at 8:14 PM

this 18 & fight congress shouki be havlnb with teslf, not the loan program, We Just

hitps:/mail.google,com/mall/u/0/tl=2&ik=do6f52n0aT& view=ptscat=Silver&search=c... 11/16/2011
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YL ' ) '
G%a l E Brandon Hurlbut <Y R o mell.oom>
17 »()03'(!' )

Fw: Fwd; Strong

1 message

dJonathan Sliver <jonath not> Wed, 8ep 21, 2011 at 14:04 PM
Reply-To; Jona st
To: Joff Navin hotmall.gom?>, Brandon Hurlbut | INNERE mal.com>

Read this. Importent,

Johathean Siiver

oall:

From: "Pater O'Rourke” ngﬁﬂ,gg_m>
Dater Wad, 21 Sep 2011 22:45:28 -0 .

Tot Jonathan Sliver<) t
Subjest: Fwd; Strong

fyl

---------- Forwarded message =--ewwws

From: Tim Newoll m@u&ammww

Dale: Wad, Bep 21, 2011 al 10:43 PM

Subjeol Strong

To: Peter O'Rowrke <SRG malcom>

Glvan the message from DOE to us tonlgh, so?arOItY s currently planning lo releage the stosy to (he media

tomorrow, Won't be prelly. My understanding s that they are preparing to meke veterans avallable to media
Wwho have been hired to work on the projsot,

TIm Newell

US Renewablas Group
ffioe

617 oblla
ogroup.coim

httpst//mall.google.com/mal)//0/Pui=2 &ik=do6E52n0n7 &view=pt&oat=Silver&scarch=c., 11/16/2011



Evans, Denlse

From;
Senty
Tot
Subject:

Follow Up Flag:
Flag Status;

David Lane ﬂgmaﬂ.com
Saturday, June 18, 2011°12:49 PM
Jonathan Silver

Re: RE: RE:

Follow up
Flagged

Were you happy with the outcome on this? Bill surprised the economlc tearn,

Sant from my IPhone

On Jun 32, 2013, at 6:06 P, "Jonathan Sliver” <Jonathan_net> wrote:

* David,
>

> As always, thank you for your tima this afternoon.

>

» Attached Is a short PowarPolnt thet | think touches on everything we

> dlscussed.

>

> Koy takeaways:
. .

> A transtormiational projacts makes rooftop solar compatitiva with big

bd

> projects In the desert with lots fawer problenis

> Creates a brand new way to finance these projects by creating a
> secondary market for the project's debt {and there Is 4 ton mare
> llquithty In the secondary market than in thé federal governmant}

>

> Complles with avety single part of the Recovery Act. There Isno
> stipulation on the amount of time & project should take and we have

> many that will taka nearly as long,

>

> Why are the most senlor paople Inthe Adminlstration worrylng about a
» $200 miillon deal? Don’t wea have bigger problems?

'S

> Oboma will look itk a hera If we do thls to n constituency thatls |,

> now worrled aboeut him.

>

> Solution: IFyou think It makes sense, usk Daley to simply call Chu
» to discuss the deal privetely, Chuls a huge supportar, If Dalay
> thinks the deal makes sanse, we move forward and after the ¢all,

> Daloy's office can cancel the meating,
>

> If we move this ane forward, there Is one In a month of so that doas
> the same for milltary housing and uses raturning war vots for labor,
> If this one diss, that one doas, too, DoD Is very high on tha military soler daal,

>

> Let me know whatyou think. And, agaln, thank you. 1t scems odd that

> things nead to get done this way,

>
>
>
> Johathan Sliver

> Phone: 202 309
> Fax: 202333




> emait: jonathone EENTN-t
b

> The precading E-mall message contalns Infarmation that Is confldentla}
> and ray be protacted by the attorney/cilant or other applicable -

> priviiegas, and may constitute nen-public infarmation, It Is Intanded

> to be conveyed only to tha designated reciplant(s). If you are net the
> Intended raciplant of $hls message, please notify the sendar at
>202/309-3880, Unouthorizad use, dissemination, distribution or

» teproduction of this messoge is strictly prohibited and may be unlawful,
H

>

>

¥ e~ Qriginal Message-—--

> Fror; David Lane (mall oI @ g matl.com)

> Sent; Saturday, June 11, 2011 8;31 PM -

>Tot Jonathan Sliver

» Subjset: fe: RE:

>

> lonathnn, sorry ) follad today, Can w do this between noon and 4 Sunday?
>

* Sant from my IPhone

> .

>0nJun 13, 2011, at 9:52 AM, “Jonathan Sliver”

> qonathan@-nm .

>wrote:

H

>> Yo make sure you saw the cell numbar below: 202 songilD

>

>

>> Jonathan Silver

>> Phona: 202 309

»Fae 202334

>»> Emall: Jonathan at

>

5> The preceding E-mall message contalns Information that Is

>> confldentlal and may be pratected by the attorney/client or other
>> applicable priviieges,

»ond :

>> may constitute hon-publlc Information. it Is Intended to be conveyed
>>only

>to

> the dasignated reciplent(s). tf you are not tha Intended teciplent of
>» this message, please nollfy the sander at 202/309-8880, Unsuthoried
> use, dissemination, distribution or reproduction of this message 13
»» strictly prohibitad and may be untavful,

b

»»

>

»> «---0riginal Message-—— '

>> From: Ravid Lane {mnlltomgmnll.com]

»> Sent: Saturday, june 11, 2011 9:3

»>Tor ]onathamhhet

>> Subject; Re:

> .

>>1 was st an offsite all day yasterday, What's your cellphone? t can
»> sl

> a?

>> | drive this afternoon?

o>

>>Sent from my IPhone

>

> 0nJun 10, 2011, at 6:57 AV, “Jonathan Slivar "
> <Jonatha n@bneb wrota:
>



>>> Davld,

»5> 't really ke to spaok with you this morning, Do you have tan minutes?
>> Concarns a mondsy meeting,

»>> Thanks,

)

>5

o

>»>> Jonathan Sliver

>5»

>5> call 202 309D
>»> Jonathan ot

>» <lonnthsn s“ver !!onathan ot)
> {fonathan at).vc

> <Janathen Sivar (Jonathin net)

> {Jonathan, et).vefs>
> <Amp Brisflng for 6-16-11 (12 juna v).pptx>
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Jonathan Silver

From: Peter O'Rourke [~@gmall.oom]

Sent:  Thursday, June 16, 2011 940 PM
To:  Jonathanci D =t

Ces Matt Winters

Subject: Re;

Yeah, sven moro so given that Geitner actually chimed in, Kind of nuts that Chu defeated Treas
Sec, OMB head, and NEC head.

Thanks very much to both of you for all the time you put into getting this through the gauntlet. I
know your plates are very full, so your time is appreciated by all of the deal team,

poter

On Thu, Jun 16, 2011 at 8:28 PM, Jonathan Silver <jonatl et> wrote:

Chu is right not to gloat publicly, but, the full deal going forward minus & ear, is a close to an
annihilation of the economic team's position as you could actually possibly hope for, Its
actually daley giving them a fig leaf, Think about it

Let's do somme setious gloating when I get back,

Total victory.

Jonathan Silver

cetl: 202 300
jonathan@ @Ryt

1112112011

JM8S-002155
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Evans, Denise

From; 8h He.Doe.Gov] on behalf of Silver, Jonathan
i.dosigov} _

Sent:  Friday, June 24, 2011 1:17 PM

To: ‘jonathan@{ NN net

Subject: FW. Draft LPO slides for POTUS meeting

From: Hurlbut, Brandon

Sent;: Friday, June 24, 2011 12:14 PM

To: SCHU

Cc: Adams, Tan; Poneman, Danlel; Winters, Matthew; Carlson, Jaime; Sliver, Jonathan; Navin, Jeff
Subject; Re: Draft LPO slides for POTUS meeting

1 am In a CRB for the next helf hour - they need me for quorum - 1 will call you when this mesting snds.

From; SCHU
To! Hurlbut, Brandon

Ce: Aderns, Ian; Poneman, Denlel; Wintars, Matthew; Carlson, Jalme; Sliver, Jonathan; Navin, Jeff
Sent: Frl Jun 24 12:08:21 2011
Subject: RE: Draft LPO slides for POTUS meeting

Brandon,

Thig le missing Important information; what could have been Improvad, why dld the loans take 86 long,
and why was there so muoh Interagency angst. Below s the *hlunt, truthful® version,

Wa need to tell the President tha truth, as we sae It. We need to also present the other side’s
point of view as falrly as possible,

1) Treasury, and often OMB felt that the all the allowed subsldies, when added together, permitted to
loan applicants too farge a ROI, ("Unjust enrlchment" ), We could not agres on even the underlying

assumptlons of how much & subsldy was worth, Glve one example of a deal that we could not agrae on
and the partioulars of that dsal,

2) Many times, they fait that a "better deal” could have been brokered by DOE and aaked us fo re-
hegotiate,

3) | heard that OMB assigned very few people to review the loans. Would they acknowledge that?

4) Throughout the loan program, DOE was asked to respond to multiple Inquiries on virtually all loans,

gzr*in?e'unﬂng to thousands of pages of questions, Many times they apacifleally refused to have in-person
aefinga.

6) Other agencles would sdmetlmas argue that a partioular loan is "not In the splrit of the Recovery Act’
8) Princlples In OMB and especlally Treasury would often times rely on lower lavel staffers — 8.g. acting
deputy aselstant secretary — and back them without understanding the detalls of the loan. The staffers

would cita humerous Inftiel objectlions, and as wa explained tha loan, thelr objectlons shiflad to other
reasons, Throughout the process, they belleved that were taking "princlpled stands,”

12/2f2011

JM8-00221¢
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N

Stovon Chu

Departmentof Brovgy . .. .. ... . ...
From: Hurlbut, Brandon

Sant: Friday, June 24, 2011 11:35 AM

Tos SCHU

Cc: Adams, lan; Poneman, Danlel; Winters, Matthew; Carison, Jalme; Sliver, Jonathan; Navin, Jeff
Subject: Draft LPO slides for POTUS meeting

Attached are the draft slides for the daily economic brlefing with the President on
Monday where you wil} discuss the status of LPO, The WH was very direct about what
should be':lncluded in the slides so we don't have much Fflexibility, They want:

e 3 slides that describe the status of the program and explain why the President
hears so much about it., The President actually hears about it because at officilal
avents and political events he interacts with business community and
Congressional members - many of them have some affiliation or interest in the
numerous applicetlons we have recelved that involve substantial funds, As a
result, the Ppasident has 1likely heard a wide range of feedback on the program
and wents to know 1ts status. .

¢ 1 slide on status of Cape Wind (because he has heard from Gov, Patrick a few
times - they are close friends)

o 1 slide on USEC (I think Gov, Kaslich brought it up when he golfed with the
President last weekend),

During the meeting, you will have an opportunity to verbally railse CEDA and any other
thoughts on clean energy finance, You have g lengthy pre-brief schedulad on Monday
morning to discuss that aspect of the meeting.

Please lat us know what you think ~ the WH has asked that we send a draft early
afternoon, so they cen review and make any necessary changes to get in the President’s
book for the weekend,

Brandon Hurlbut

Department of Energ
Office: 202,586
Cell: 202,281

12/2/2011

JMS-002220
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Jonathan Silyer

From:  Morgan Wright NEIP@ymall.com)
Sent:  Tuesday, August 23, 2011 9:21 PM

To:  jonathencunet

Subject: Re:

Talked to Andrew, They're leaving on the red eye tonight, Argonaut, Rockport, and Madrone ate

leaving in the morning (they were all there today), He sald they mads good progress and the tone
has ohanged, Both in the sense of mgmt's perspective and the investors apptite to continue,

" They're going to set up a call with us at Ipm tomorrow tq walk through everything, and wil] send

us the sevised modsl, which should be oloser to 35mw/quarter. Mitchell indioated he would

recommend to the trustees to fand another week assuming the ProLogis order is tied down

tomorrow (which it should be), All in all it sounded fairly positive.

On 23 August 2011 20:31, Morgan Wright md,mm> wiote!

Agreed, Trying fo get ahold of Andrew for en update this evening,
Did you get back in the building?

On 23 August 2011 19;34, Jonathan Silver <ig_nggh_@_n@qg_g;> wrote:

If we seem to be making progress with steve, T want you to set bim up with scott stephens,
who is impressive as hell,
Scott needs to be briefed/prepped on what his mission i, but I bet steve walks away from

that mtg thinking our guy is smarter than his are,
Jonathan Silver

cell: 309
jonathan
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CHAIRMAN

DA BURTOR INDIANA

JOHN L AHCA FLORIDA
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STAFF DIRECTOR

ONE HUNDRED TWELFTH CONGRESS

Congress of the United States

{Houge of Representativies

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 RayBuRN Houst OFFICE BUILDING
WASHINGTON, DC 20515-6143

Maonry 1202) 2255074
Facsmnoy (2024 225-3974
hesyury (202 22545031

hupdovernighil houss Gos

August 14, 2012

The Honorable Steven Chu

Secretary

U.S. Department of Energy
1000 Independence Avenue SW
Washington, D.C. 20585

Dear Mr. Secretary:

ELIUAH E CUMMINGS, MARYLARND
AARKING MINORITY MEMBER

EDOLPHUS TOWNS NEW YOAK
CAROLYN B MALOMEY NEW YORK
ELEANGR HOLMES NORTON

DISTRICT OF COLUABIA
OENNIS | KUCINICH OHID
JOHN B HERNEY, MASSACHUSETTS
Wh LACY CLAY, MISSOURI
STEPHEN F LYHCH MASSACHUSETTS
Jidt COOPER TENNTSSEE
GERALD E CONNOLLY VIRGINIA
MIXE QUIGLEY 1LLINOIS
DANNY K DAVIS, RLINOIS
BRUCE L BRALEY 10WA
PETER WELCH, VERMONT
JOHN A YARMUTH KENTUCKY
CHRISTOPHER § MURPHY, CONNECTICUT
JACKIE SPEIER CALIFORNIA

The Committee on Oversight and Government Reform continues to conduct oversight of
the Department of Energy’s (DOE) 1705 Loan Guarantee Program. The Committee has
requested documents and information that would show why DOE officials disregarded a number
of warnings from the President’s senior economic advisors and Congress and continued to place
taxpayer money at risk through the 1705 Loan Guarantee Program. Despite significant public
interest in this matter, new discoveries indicate the Department of Energy and its employees
have deceptively and unlawfully withheld documents related to White House involvement in
decisions related to loans, correspondence with loan applicants, and internal agency deliberations
about the risky use of taxpayer funds.

Recently-obtained documents show DOE officials frequently used Yahoo! and Gmail to
communicate about the loan guarantee program. This use of non-government e-mail accounts
for official business may have violated the Presidential Records Act (PRA) and the Federal
Records Act (FRA). The documents also show that testimony given to the Committee by current
and former DOE officials, including you, was inaccurate, and may have been intentionally false.

DOE officials routinely used non-government e-mail accounts to communicate about
the 1705 Loan Guarantee Program.

The Committee has obtained thousands of documents related to official business from the
non-official e-mail accounts of federal employees. While these e-mails show DOE officials
routinely using non-official accounts to conduct official business, prior to the Committee’s

acquisition of these documents from individuals, the Department had not produced them. These
e-mails contradict important assertions made by the Administration and DOE’s failure to
produce them is troubling. The frequent use of non-government e-mail accounts and the contents
of e-mails leaves little doubt that DOE officials participated in an intentional effort to shield their
communications from legal scrutiny and the public.
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The documents show that former DOE Loan Program Office Director Jonathan Silver
testified inaccurately to the Committee. When Silver appeared before the Committee on July 18.
2012, he was asked by Rankm& Member Elijah Cummings whether he used a private e-mail
account to “hide information or . . . hold back information.”" Silver replied. “No, unequivocally
not, Congressman.’”

Rep. Trey Gowdy asked Silver whether “concealment might also be a motive for folks
who want to use their personal account and not their official account?™ Silver stated, “Well, it
certainly was not my motive, sir.””*

Documents show that Silver did in fact consider the implications of using non-
government e-mail accounts to conduct official business. On August 21, 2011, Silver used his
Yahoo! account to send a message to Morgan Wright, Director of Strategic Initiatives for DOE’s
Loan Programs Office. Silver stated:

Don’t ever send an email on doe email with private email addresses. That
makes them subpoenable.’

Silver solicited the private e-mail addresses of his colleagues to discuss official matters. On
September 18, 2011, in an e-mail from his Yahoo! account to the Gmail address of DOE Chief of
Staff Brandon Hurlbut, Silver wrote “Does [Deputy Chief of Staft Jeff] Navin have a private
email...”® Three days later, Silver used his Yahoo! account to send an e-mail to Navin’s
Hotmail address.” In addition to Hurlbut and Navin, documents show that Silver routinely used
his Yahoo! account to communicate with other DOE oftficials about the loan guarantee program,
including senior staff in the DOE Loan Program Office such as Peter O’Rourke (Gmail), Frances
Nwachuku (Yahoo!), Jim McCrea (Optimum) and Matthew Winters (Gmail). In fact, at least
fourteen DOE officials used non-government accounts to communicate about the loan guarantee
program and other public business.

Silver also communicated with White House staft on their non-government e-mail
accounts. On June 18, 2011, Silver used his Yahoo! account to e-mail David Lane, who was
then-Assistant to the President and Counselor to Chicf of Staff William Daley at the White
House. Ina message to Lane’s Gmail address, Silver wrote:

Why are the most senior people in the Administration worrying about a
$200 million deal? Don’t we have bigger problems? Obama will look
like a hero if we do this to a constituency that is now worried about him.

" “Transcript, H. Comm. on Oversight and Gov’t Reform hearing, “The Administration’s Bel on Abound Solar:
Assessing the Costs to the American Taxpayers,” (Jul. 18, 2012).
“Id.
*1d.
T id
5 E-mail from Jonathan Silver to Morgan Wright (Aug. 21, 2011).
o _ E-mail from Jonathan Silver to Brandon Hurlbut (Sep. lS 2011).
? E-mail from Jonathan Silver to Jeff Navin and Brandon Hurlbut (Sep. 21, 2011).
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Solution: if you think this makes sense, ask Daley to simply call Chu to
discuss the deal privately. Chu is a huge supporter. If Daley thinks the
deal makes sense, we move forward after the call, Daley’s office can
cancel the meeting.®

All the communications described above are covered by federal recordkeeping statutes and as
such, must be preserved. The Federal Records Act defines records as:

[A]ll books, papers, maps, photographs, machine-readable materials. or
other documentary materials, regardless of physical form or
characteristics. made or received by an agency of the U.S. Government
under Federal law or in_connection with the transaction of public
business and preserved or appropriate for preservation by that agency or
its legitimate successor as evidence of the organization, functions,
policies, decisions, procedures, operations, or other activities of the
Government or because of the informational value of the data in them.’

In addition, the Presidential Records Act requires the preservation of all records that
could inform presidential decision-making.'® The communications in question could be
considered records under the PRA.

The use of non-official e-mail accounts to conduct government business raises the
prospect that records — as defined by the PRA and FRA — were not captured by official
government e-mail archiving systems. In addition to running afoul of the PRA and FRA. the use
ot a non-official e-mail account to conduct government business creates difficulties in fulfilling
Freedom of Information Act (FOIA) or litigation requests. Unless all e-mails were forwarded to
Federal Government (.gov) addresses or preserved as paper copies. there is a risk that records
subject to the PRA or FRA were not retained as required by law.

Furthermore, conducting official business using a non-official account may implicate
criminal or civil penalties for the unlawful removal or destruction of federal records (18 U.S.C.
2071), and the improper handling of records containing other information exempt under FOIA (3
U.S.C. 552), the Privacy Act (5 U.S.C. 552a), and other information to which access is restricted
by law. The use of non-official e-mail to conceal communication from Congress also implicates
scction 1001 of Title 18 of the U.S. Code. Subsection (a) of the statute states:

[W]hoever, in any matter within the jurisdiction of the executive,
legislative. or judicial branch of the Government of the United States.
knowingly and willfully falsifies, conceals. or covers up by any trick.

% I:-mail from Jonathan Silver to David Lane (Jun. 18, 2011).

44 U.S.C. § 3301, Definition of Records. (emphasis added)

" 44 U.S.C. § 2201. The PRA defines records as “documentary materials, or any reasonably segregable portion
thereof, created or received by the President, his immediate s1aff, or a unit or individual of the Executive Office of
the President whose function is to advise and assist the President, in the course of conducting activities which relale
1o or have an effect upon the carrying out of the constitutional, statutory, or other official or ceremonial duties of 1he
Presiden1.”
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scheme, or device a_material faet . . . shall be fined under this title,
imprisoned not more than 3 years or, if the offense involves international
or domestic terrorism (as defined in section 2331). imprisoned not more
than 8 years, or both."!

Congress passed record-keeping laws because, among other things, they allow the American
people to understand how and why ofticials make decisions 1o spend their tax dollars.
Widespread efforts to circumvent these laws intended to create transparency create a clear
appearance that officials sought to hide the truth from possible scrutiny.

In addition to being unlawful, the use of non-government e-mail to conduct official business is
wholly inconsistent with the President’s commitment to create “an unprecedented level of
openness in Government™ and to “work together to ensure the public trust and establish a system
of transparency, public participation, and collaboration.”"?

The documents show that testimony given to the Committee by DOE officials,
including you, was inaccurate, and may have been intentionally false.

On March 20, 2012, you testified to the Committee that you did not communicate with
the White House about companies seeking loan guarantees. You had the following exchange
with Chairman Jim Jordan:

Chairman Jordan: Did the White House ever call you, ever talk to you
about any of these? Did you get someone from the
White House, Chief of Staff, someone from the
White House talk to you about these respective
companies involving these individuals?

Secretary Chu: No, we did not."

The documents obtained by the Committee show that you and your statf did in fact communicate
with the White House about the 1705 Loan Guarantee Program. Documents show that the White
House requested that you brief the President on the status of the loan program. The June 27,
2011, briefing occurred less than two weeks after then-White House Chief of Staff William
Daley resolved a dispute about the loan guarantee program between you and the President’s top
economic advisors in your favor.'! As you know, the economic team argued that the loan
guarantee program was unjustly enriching certain companies. Your apparent talse or ~ at
minimum - misleading testimony. combined with the widespread use of private e-mail accounts
by Department employees, creates the appearance that you have been complicit in an organized

"18 U.S.C. § 1001 (a)(1). (emphasis added)

" The President, Memorandum for the Heads of Executive Departinents and Agencies re: Transparency and Open
Government, Jan. 21, 2009,

" Transcript, H. Comm. on Oversight and Gov't Reform hearing, “*Oversight of the Department of Energy’s
Stimulus Spending,” (Mar. 20, 2012).

" [Z-mail from Jonathan Silver to Peler O’Rourke (Jun. 16, 2011).
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effort to deceive Congress and hide the motives and process for decisions to use taxpayer funds
to aid private interests.

As you well know, the President requested a briefing from DOE officials because, “at
official events and political events [the President] interacts with [the] business community and
Congressional members — many of them have some affiliation or interest in the numerous
applications we have received that involve substantial funds.”"® In addition. former Exccutive
Director of the Loan Programs Office Jonathan Silver inaccurately testified to the Committee
that he did not know the investors in loan guarantee companies. At a July 18, 2012,
Subcommittee on Regulatory Affairs, Stimulus Oversight. and Government Spending, Silver had
the following exchange with Ranking Member Elijah Cummings:

Mr. Cummings:  Now, we have identified nearly 500 letters sent by
both Republican and Democratic members,
including our Chairman, Chairman Issa, seeking
funds for clean energy projects in their districts. 1
am not saying there is anything wrong with that, but
more recently Chairman Issa has been calling the
Department of Energy’s entire Loan Guarantee
Program a “broad scandal” that has been driven by
political favoritism and accusations of pay-to-play
relationships.

DDid you see any evidence of that during your
tenure?

Mr. Silver:  None whatsoever, sir. As I say, almost nobody, and certainly
nobody that I am aware of in the loan program, even knew
who the individuals were who had invested, either directly or
indirectly, into these companies.'®

Contrary to Silver’s testimony, documents indicate that key DOE officials in the Loan
Program Office knew investors in Solyndra quite well. On August 23, 2011, Morgan Wright
(Director of Strategic Initiatives for the Loan Programs Office) wrote to Jonathan Silver:

Talked to Andrew. They’re leaving on the red eye tonight. Argonaut. Rockport.
and Madrone are leaving in the morning (they were all there today). e said they
made good progress and the tone has changed.'”

' E-mail from Brandon Hurlbut to Steven Chu (Jun. 24, 201 1).

' Transcript, H. Comm. On Oversight and Gov't Reform hearing, “The Administration's Bet on Abound Solar:
Assessing the Costs to the American Taxpayers,” (Jul. 18. 2012). (emphasis added)

" E-mail from Morgan Wright to Jonathan Silver (Aug. 23,2011).
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Argonaut Private Equity. Rockport Capital Partners. and Madrone Capital Partners were all
significant investors in Solyndra.'® Furthermore, on August 12, 2011, Silver left a voicemail
message asking to speak with George Kaiser of Argonaut Private Equity.'” All of these e-mails
indicate that, contrary to Jonathan Silver’s testimony, senior officials working on loan guarantee
deals knew and communicated with investors in companies that applied for and received
taxpayer-backed loan guarantees.

The American people have a right to know whether political considerations played a
role in the process by which loan guarantees were approved.

The documents obtained by the Committee show that DOE officials routinely used non-
government e-mail accounts to conduct official business. Silver's e-mail clearly shows that the
use of private e-mail accounts was neither incidental nor isolated. These e-mails indicate
employees working under your supervision were intentionally hiding their conversations from
potential disclosure requirements. So the Committee can better understand your testimony, and
why records covered by the FRA and PRA were not properly preserved, please provide
responses to the following requests:

1. Clarify or amend in writing your testimony to the Committee on March 20. 2012;

2. On May 23, 2012 and July 12, 2012, the Committee invited you to testify at a future
. 2 . . .
hearing on the 1705 Loan Guarantee Program.”® In light of the new information
described herein, commit in writing to appear before the Committec at a hearing on
this matter on September 20, 2012; and
3. Produce any document or communication referring or relating to the 1705 Loan

Guarantee Program sent or received by DOE staft using a non-government account
that was forwarded to an official government e-mail address or printed-and-saved for
the purpose of complying with the Presidential Records Act or Federal Records Act.
Include any indication of the date such communications came into the Department’s
possession.

Please provide the requested documents and information as soon as possible, but no later
than 5:00 p.m. on August 28, 2012. The Committee will consider the use of compulsory process
to obtain documents and testimony if the Department continues to delay or otherwise obstruct
our investigation of the loan guarantee program. When producing documents to the Committee,

® Todd Woody, “Solyndra: Pay Some Investors Before Taxpayers in Solar Flame Qut,” Forbes, September 6, 2011,
Available ar: hup://www . forbes.com/sites/toddwoody/201 1/09/06/solyndra-pay-some-investors-before-laxpayers-in-
solar-flame-out/2/.

" Email to George Kaiser (Aug. 12, 2011). Available ai:
htip://energycommerce.house.gov/Media/file/PDFs/Solyndra/669_756.pdf.

* Letter from H. Comm. on Oversight and Gov't Reform Chairman Darrell Issa and H. Regulatory Affairs, Gov't
Spending and Stimulus Oversight Subconunittee Chairman Jim Jordan to Sec’y Steven Chu (May 23, 2012); Letter
from H. Comm. on Oversight and Gov’t Reform Chairman Darrell Issa and 1. Regulatory Affairs, Gov't Spending
and Stimulus Oversight Subcommittee Chairman Jim Jordan to Sec’y Steven Chu (Jul. 12, 2012)
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please deliver separate production sets to both the Majority Staff in Room 2157 of the Rayburn
House Office Building and the Minority Staff in Room 2471 of the Rayburn House Office
Building. The Committee prefers, if possible, to receive all documents in electronic format.

Please contact the Committee at (202) 225-5074 with any questions about this request.

Thank you for your attention to this important matter.

ord

arrell Issa '

Chairman 1rrna1
Subcommittee on Regulatory Affairs,
Stimulus Oversight and Government

Spending
/g é’ Y ‘f«l{

Trey Gow

Chairman

Subcommittee on Health Care,

District of Columbia, Census, and the National Archives

Sincerely,

cc: The Honorable Elijah E. Cummings, Ranking Minority Member
Committec on Oversight and Government Reform

The Honorable Dennis Kucinich, Ranking Minority Member
Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending

The Honorable Danny Davis
Subcommittee on Health Care, District of Columbia, Census, and the National Archives



